
hem al Revenue .Sb, vice 

imemorandum 

to: Director, Internal Revenue Service Center 
Kansas City, MO 
Attn: Entity Control 

from: Technical Assistant 
Employee Benefits and Exempt Organizations 

subject: CC:EE:3 - TR-45-975-90 
Railroad Retirement Tax Act Status 

Attached for your information and appropriate action is a 
copy of a letter dated June 26, 1990, from the Railroad 
Retirement Board concerning the status under the Railroad 
Retirement Act and the Railroad Unemployment Tax Act of the 
following: 
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Director, Internal Revenue Service Center 

We have reviewed the opinion of the Board and, based 
solely upon the information   ---mitted, concur in the conclusion 
reached by the Board that ---------- is merely a real estate holding. 
company and it does not pe------- any service in connection with 
the transportation of passengers or property by railroad. 
Accordingly, the company ceased to be an employer under the 
  ----- ---   ----- ----- ------- the on which its stock was transferred to 
---------- ------ ----

Furthermore, based solely on the information s  ----------- ----
  ---cur in the conclusion reached by the Board that ---------- ------
--- is not an employer under the Railroad Retirement -----
----lroad Unemployment Insurance Acts. 

Finally, based solely on the information submitted, we 
concur in the conclusion reached by the Board that   -------- is not 
an employer under Acts as it was not under common c-------- with 
a railroad employer and it did not perform services in 
connection with the transportation of passengers or property by 
railroad. 

!%Wd) Ronald L. Moore 
RONALD L. MOORE 

Attachment: Copy of letter from 
the Railroad Retirement Board 

cc: Mr. Gary Kuper 
Internal Revenue Service 
200 South Hanley 
Clayton, MO 63105 

    

  
    

  
    

    



Assistant Chfef Counsel 
(Employee Benefits and 

Exempt Organizations) 
Internal Revenue Service 
1111 Constitution Avenue., N.W. 
Washington, D.C. 20224 

JUN 26 1990 

Attention: CC:IND:1:3 

Dear Sir: 

In accordance with the coordination procedure established between 
the Internal Revenue Service and this Board, I am enclosing for 
your information a copy of an opinion in which I have expressed 
my determination as to the status under the Railroad Retirement 
and Railroad Unemployment Insurance Acts of the following: 
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Steven A. Barti-olow 
&nutv General eunsel 

  

  

  

  

    



UNITEDSTATESG0VERNbfEN-l 

Memorandum JUN 08 1990 

TO :Director of Research and Employment Accounts 

FROM :Deputy General Counsel 

SURJECT  -------------- ------------ ----------- --------------- -----
-------------- ------------ ------- ------------------ -------------
---------- ------ -------------
------------- StatUS 

This is in response to your Forms G-215 of January 19, 1989, 
January 31, 1989, and February 6, 1989, requesting my opinion 
  ----------- ----- ------------ -------- --- ----- ---------------------- --mpanies. 
-------------- ------------ ----------- --------------- ----- -------------- has been 
---- ------------ -------- ----- ----------- --------------- ----- -----------
Unemployme  -- ----urance Acts   ----- ----------- --- ------- ------- --------
  --------- L----------- Neithe  -------------- ------------ ------- ------------------
------------- nor the present ---------- ------ ------------- ------- ------- ------ --- -e 
------------- under the Acts. 

  ----------- to Legal Opi  ---- ------------ a company called   -------- ------
------------- (hereinafter "---------- ------ ---- -------- ----- been- ------ --- ----
---- --------yer under the ------ ------- ----------- --- ------- (BA No.   ------, 
  -------rred some of its operations ----- ---- --- ---- employe--- -- 
---------- ----- ------------- --------- --- ---------- ------ -- was  -------ed 
---------- ------ --------------- -------------- -------- ----------- L-8------ found 
------ ---------- ------ -- ----- ---------- -- be an employe  --- ---   ------- -----
-------; a  -- ----t --------- became an employer as of ----------- --- -------

o. -------. 

  --   ----- ----- --------   -------- transferred   -- --- ---- ------- to the 
---------- ------ ------------- --erein  ------ ----------- ------ ------ --
--------------- ----------- -- named -------------- ------------ ------- ------------------
---------------- --------------- and ----- --- ----- --------------- ------------ --------
---------- ------------- --- -- ------ dated ------ --- -------- ------ ------- ---
-------- -------------- --------------- of the -------------- ------------ -----------
-------------- ---------- ----- ---- ---------ees -------- ---- -------- ------ --------------- -o 
---------- ------ ---- According to ----- -------- ---------- was n  - -------------
--- -- -------- --- the transfer, no-- ------ --- ----------- ----- ---------- ------
---- rather, it became a subsid  ---- of ---------- ------ ---- -----
---e  ------ --------- ---------- -- --------- ----- ------------ --------- --------s 
  - -------- ----- ------------ -----
-------------.ly 

a--- -------------- ------------ -----------

I/   ------------ ------------ ----- -s a holding company;   ------------
------------ ----------- ------------- is the wholly-owned railroad 
-------------- --- ----- ---------- ------------- and has   ----- an employer 
under the Acts since --------- --- ------- (BA No. -------. 
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Director of Research and Emoloyment Accounts 

According to a letter dated   --------- --- ------- from   --- -------
  ----------   ------------------------ ---- ---------- ------ ---- a-- ----- ------ of 
----- ------f---- --------- ------- -------v a- --------------- ---ablished for the 
purpose of ho------- real estate that was not encumbered by the 
Railroad Mortgages. Generally these properties were considered 
development properties."   --- ------------ like   --- -------- stated that 
"  -------- did not have any e------------- --- -he time- --- ----- stock 
tr---------- no emplovees were transferred to   ------- ------ -------------
and   -------- does not have any employees now."-- --

As you know, the definition of an employer contained in section 
l(a) of the Railroad Retirement Act (45 U.S.C. 5 231(a)(l)) reads 
in part as follows: 

"The term 'employer' shall include-- 

"(i) anv express company, sleeping-car company, and 
carrier bv railroad, subject to part I of the Interstate 
Commerce Act; 

"iii) anv comoanv which is directly or indirectly 
owned or controlled by, or under common control with, 
one or more employers as defined in paragraph (il of 
this subdivision, and which operates any eauipment or 
facilitv or performs anv service (except trucking 
service, casual service, and the casual operation of 
eauipment or facilities) in connection with the 
transportation of passengers or property by railroad, or 
the receipt, delivery, elevation, transfer in transit, 
refrigeration or icing. storage, or handling of property 
transported by railroad * * *.'I 

In view of the information provided by   --- ------- and   --- ------------
it is my opinion that while   -------- is un----- --------on co------ ------ an 
emolover (i.e. it shares offic----- and/or directors with 
  --------------------- ----------- ------------- a covered employer) it is 
--------- -- ----- --------- ---------- ------------ and it does not perform any 
service in connection with the transporation of passengers or 
property by railroad. According,   -------- ceased to be an emnloyer 
under the Acts effective   ----- ----- -------- -he date its stock was 
transferred to   -------- ------ ----

In a letter dated   -------- ----- --------   --- ----------- described   --------
  ----- --- as follows: 

21 It is noted that officers of a corporation are considered 
employees of that entitv. 
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Director of Research and Emplovment Accounts 

"We are the and management and development subsidiary of 
  ------------ --------------- ------ a publiclv-traded 
-------------- ---------- ---------ny, 
-------------- ------------ -----

which is owned in Dart by 
We focus our attention on 

--------------- -------- --- -----operating real properties owned 
by ---------- ------ ------------- and our affiliates for the 
pur------- --- --------------- -uch properties for their highest 
and best use. We engage in commercial, office, retail, 
and single and multi-family residential develonment 
projects, either independently or with joint venture 
development partners. 
lease, 

  --- ------ ---naee prooerties under 
includine over ----- --------- ai;res of erazine land 

and farmland. As a la---- ------------- and manaeer, we do 
not enea.ee in transoortation or handline of-prooertv or 
persons bv railroad." 

From the information orovided bv  ---- ------------ it is clear that 
  -------- ------ --- is not under com------ --------- with a covered 
------------- -------ermore, the service provided by   -------- ------ ---
is not service in connection with the transporation- --- --------------- 
or propertv by rail. Accordinqly, it is my ooinion that   --------
  ----- ------------- ----------- ------ ---- is not an emplover within -----
------------ --- ----- ----------- ------------nt and Railroad Unemolovmeot 
Insurance Acts. 

Prior to   ---- --- -------   -------- ------ --- was known as   ------------
  ---------- ------- ------------------ ---------------- ---------------- ---------- ------
---------------- --- ------------- ---- ------ ----- -------- ----- the --------s of 
Incorporation for   --------- stat-- ----- ----- ----oose of the corporation 
is to "engage in a--- ----- activities of a real estate developer." 
According to   --- ------------- letter of   --------- --- -------   ---------was a 
subsidiarv of -------------- ------------- ------ ----- ---------- c----------. 
  ---- --- -------- -- -------------- --- -----------ent of its Certificate of 

On 

------------------ was filed with the Secretarv of State of Delaware 
chanpinp   --------'s name to   -------- ------ -------------. Prior to the na;e 
chance, ---------- -ad aporoxim------- ------ -------------- and   ------   -------- 
emolovee-- ------me emplovees of ---------- ------ -------------. ------- ---
  ---- --- ------- 

"  --------- managed selected real estate assets not used for 
r--------- operations. It's [sic1 objective was to 
realize a higher financial return from those assets 
through predevelopment activities, joint venture 
agreements, and oronerty sales.   -------- did not engage in 
any service relating t$ 5y railroa-- --ansportation of 
passengers or property ._ 

3/ It is noted that   --- ---------- ---------   --------------- an 
annuitant receivin-- -------------- -------its- -------- --- Act 
alleges that he should be credited with railroad service and 
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Director of Research and Employment Accounts 

In view of the information orov  ---- ---   --- ------------ it is my 
ooinion that prior to becoming ---------- ------ ------------,   -------- was 
not an employer under the Acts, --- --- ------ ----- -------- c---------- 
control with a railroad employer and even if it were, just as it 
would later perform as   -------- ------ -------------   --------- performed no 
services in connection ------ ----- ------------------- --- -assengers or 
property by railroad. 

Appronriate Forms G-215 giving effect to the foregoing are 
attached. 

Attachments 

2/ (continued) 

comnensation for services oerformed for   -------- from   ---------
  ----- to   ------------- ----- ------- While   --- --------- -as or---------
-------s o-- -------------- -----------e and ne------------ ----cles, alleged 
transcripts of telephone conversations and affidavits of 
various people statlnp that   --- --------- performed "railroad 
work", none of   --- ----------- --------------- are verified by any 
of the companie-- ------------

  
        

    

    
          

  
    


